EMPLOYMENT
& LABOR LAW

ADVICE
SOLUTIONS
LITIGATION

Alfred J. Landegger
Larry C. Baron

Michael S. Lavenant

Roxana E. Verano
Laura S. Withrow
Christopher L. Moriarty
Oscar E. Rivas
Elijah Richardson
Marie D. Davis
Brian E. Ewing

Main Office
15760 Ventura Blvd.
Suite 1200
Encino, CA 91436
(818) 986-7561
Fax (818) 986-5147

Ventura Office
751 Daily Drive
Suite 325
Camarillo, CA 93010
(805) 987-7128
Fax (805) 987-7148

www.landeggeresq.com

IDEGGER | BARON | LAVENANT

A LAW CORPORATION

DISCIPLINE AND DISCHARGE

HOW TO MANAGE EMPLOYEES WITH SUCCESS

Employment Law Workshop
By

Alfred J. Landegger, Esq.
Michael S. Lavenant, Esq.
Roxana E. Verano, Esq.

The attached material must not be considered legal advice. The sample forms and policies are for
educational purposes only. We strongly recommend that you consult with legal counsel before adopting or
implementing any of the attached sample forms and policies so as to avoid potential liability.



LANDEGGER | BARON | LAVENANT

A LAW CORPORATION
TABLE OF CONTENTS
HOW TO MANAGE EMPLOYEES WITH SUCCESS........coccovintiiniiniiitniinnenisresreeseeessssssessens 1
Managing EMPIOYEES .....ccevverveerrieriniiieiieiriieieiiiisiesisssisss e sbs s s st ssesssresassssssonis 1
TOXIC EMPIOYEES ...eeverrirrerrecerieriiiieiititsiiir it sttt s b bbb bt s b b e s enes 1
- SUGAT COAtING POHCIES ...vvvveveueirieieeerieieiitcreiieeei bbbt sas st bs b e e 7
RULES Of DISCIPINE ..vuvvevreiiereririeseiresiereneeeresests e issst s bbb bbb b bbb on bbb bens 14
CUTING the DISEASE....ceiiuiriereerieeeeeereriessesteere st st s s e e b s s b e sae b sabeba b ebesbsnssneneen 17
EMPLOYEE SEPARATIONS ........coocitiiiieincrienitireieit st st snssssss e ssassbesassesssnssasaenssassns 20
At-Will EMPIOYIMENT...ccutiiiiriiiiiirenieeeesieniieiiienr st sae s nsssssss st essesssssbassbssasessenesssenns 20
Presumption in California (Labor Code §2922).......cccccvvvmviveniiininiiniinininiciicnnenen, 20
Overcoming PreSUMPLiON......ceeeeveveerrieriiiiiiisee et saesis 20
Statutory Limitations.........ccoeervemniiniiinnnieeiesiise e 20
“WhiStIEDIOWET” STAULES....ccvvirverereerereerietiircstsieesssiiesst s st s sree st sresstesssresses 20
Violation of PUDLIC POLICY ...cccvvererreerienineeniiieiiniiiiiinicissis et sissssssssens s sienens 21
Contractual LImitations ......cccciveivverieeniennicnniiniiieeeieninesienenseesiesssesiessssessnes 21
DiSCIPHNATY ACLONS ....covevericieireeirieistiieiieis ettt et b s erssb e b be b eba s bassns 21
Handbook REfEIENCES. ....ccvverrerririerteiereeneisetnistesressriteststestessssssessessssssesssssssssssssesassnne 21
U OIIMILY ..o vcveveveievenieess ettt bbb bbb bbb bbb bbb sbs b s b b s 22
Document, document, dOCUMENLE........covieerrierriiniiierniieiiiciiiereieinesenesessseesssssesssansssessne 22
Leaves of Absence and Disciplinary ACHON ........cccevvviiiiiiiiniiiininiiie s 22
DIEIMOION 1.veiuvevietertie e ererseeseereereeresaessasseassesseseesassatsbbas bt sasesteabsebbsobbssbtsobesabaaaessnsrtentens 23
PrODALION 1oviviviiceietieee ettt e ra et b et et st bbb st et e bbb e b sa e be b e s b e s b b e b e b e st e 23
TEIMIUNALION 11vvevivvievereresierertereeseereeresteaeseeseesessssbessaesensoresbsabesbesssbbonteraess et asbesrtenesbssatensaresassnontsness 23
SEVErance AGIrEEMENLES .........ccveveireiriinriiinieeiienis e estes et eesseesaestssse s besasssesassssassases 23
Termination ChECKLSt .....cccvvvrrviriieierircienttrer et sar s 23
EXI ITEIVIEWS . cuvevivuiesierreiriereereerseseeseassessesstessansassssssensessenasessesssesaseansessensasssensnsssensensens 25
~ POSt-termination 1SSUES ... vseeuerversiecmseiisiietiimi i s 25
Layoffs/Reductions in FOTCE ........cccveeriiieniiiiniiiniiiiieienieie et sse e ss s essns 26
Planning a Reduction in Force (“RIF”)......cccuiiiniiiiiiiiiiiisesessnenenes 26
Worker Adjustment and Retraining Notification Act (“WARN”).......ccecevevivviienivinninin 26
Background ........cceeeeneniiiinininiiii bbb 26
WHO IS COVELEA? ..ovvireirireerirerierenreie ettt st sas s sae b sreoneen 27
Triggering EVENLS......cccveivcreniiiiiiiiiii ettt 27
Notice 27

Liability for VIolations .......c.coceuiiviiiiniiiiniiiiiiieeeeceseseess e ssasses 28



LANDEGGER | BARON | LAVENANT

A LAW CORPORATION

Continuing Health Insurance Benefits........ccoeveriivvniiiiiniiininiinininnccnecssienene 28

The Consolidated Omnibus Budget Reconciliation Act
OF 1985 (“COBRA) ..ottt saesesssseens 28
Cal-COBRA ...ttt b st sa s besesberesaens 28
National Labor Relations Act (“NLRA”) c.ccccorveereereniiinienerieenrentesenesessesesseseesssressens 29
BanKruptCy ISSUES. .....ccererereniiriniiiiiiniiiiiist st s b s b 29
SUPPLEMENTAL MATERIALS .........occovteenieinieinicniinieiisnt i ess ettt sb s nenas 30
Rules of Employee Counseling ..........cccvrivininiininiininiiieiiniiininiesesesns s snesssesanns 30
Employee Performance APpraisal.........cocoeceeviinniiiniiiniiiiinniiiieisesesessnssssessessnessins 31
EMPloyee ACtion NOLICE .....ccecereeiiiriiriniiiniiiteei et b e sen bbb s 34

Notice to Employee as to Change in Relationship ... 36



Managing
e Topics to be covered:

— How To Screen Applicants and Employe
They Infect Your Workplace

— How To Sugar Coat Company Policies Evenly
- How To Prevent The Disease From Spreading

— Which Medicine Cures The Disease

o Examples of Toxic Employees:
o One Who:
- Always arrives late to work or leaves ea

- Refuses to work overtime, particular sche
extra shifts

- Gossips or badmouths management, co-work
or customers

- Argues with management, co-workers or
customers

— Decreases productivity while encouraging others
to follow suit

- Constantly says “It's not my job.”
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o Why Don’t We Want Toxic
— Lowers Morale
— Decreases Production
- Increases Opportunities for Workplaci
Violence
— Destroys Customer Service and
Reputation

The Superior Court jury made the award to Dawn Renae Diaz, 38, for
other injuries she sustained in a 2006 traffic accident on Highway 101 in 'S

The collision on Jan. 20, 2006, occurred between a box truck and a pickup fr glision sent
the pickup over the center divider, landing on top of Diaz's vehicle, which was {3
opposite direction.

The box truck driver's previous employer had told his employer that he was an unsaf8
was fired because of this. Sugar Transport's hiring officer testified that they hired the d
they were busy and needed to put "bodies behind the wheel."

e What is One Of The Best
Avoid Toxic Employees?




e What is One Of The Best
Avoid Toxic Employees?

-DON’T HIRE THEM!

e Screening Applicants

- Application: should request, a
things, the applicant's name and al
names that the applicant presently or
past has used, address and telephone
number, and the applicant’s work histol
(including the names, addresses, and
telephone numbers of former and current
employers) for at least the past ten years.

e Screening Applicants

— Application: The employer sho
require the applicant to provide the
telephone number, address, and rela
at least three references. The applican
response, as well as his or her failure to
completely respond to such questions, ca
be useful in a background check and in
assessing the applicant's trustworthiness.

4/16/2009
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e Screening Applicants

- Application: Application should
statement that the applicant certifie
the information contained in the appli
is correct and that the applicant
understands that any misrepresentation
omission of information requested on the
application is sufficient cause to be denie
a job offer, or if the misrepresentation or
omission is discovered after hired, grounds
for immediate dismissal.

e Screening Applicants

- Application: Include statement
applicant acknowledges that emplo
with the company is “at-will.” Also, th
applicant acknowledges that no promis
guarantee of continued employment has
been given, and that any assurances of
continued employment, whether written,
oral or by conduct, shall not be interpreted
as changing the nature of the employment

relationship.

e Screening Applicants

— Background Checks:
« Credit Report/Background Check
~ Internet
— Megan’s Law Website
 Fingerprinting
o Drug/Alcohol Screen
« Physical examination




e Screening Applicants

- Background Checks: The relaf]
costs of a background check ($50-

dwarfed by the high costs of defendin
against administrative claims or worse-
~ litigation ($10,000-$250,000).

an employee to talk you out of com
this document correctly. If the emplo
cannot provide the required document
within three (3) days from the date of hir

- For most employers, retain a copy of the
documents used to complete I-9.

e Screening Applicants
— New Hire Documentation
— Employee Handbook

- Job Descriptions
— Job Offers

4/16/2009




e Screening Applicants

— Document the application and ne
process. Provide a copy of each d
reviewed and signed by each new hir
Obtain acknowledgments out the ying-
yang.

— Do Not Hire Anyone That Refuses To

Follow Your Application or New Hire
Procedures!!

o Train Employees

- Once an applicant has been scre
they start back to work, employers
boat by infusing into the employee th
Company's philosophy on:

« Customer Service

o Production/Manufacturing
o Interpersonal Relationships
« Safety

benefits and compensation structuri
— Have policies reviewed for legality
- Provide regular meetings to employees
explain certain policies and procedures
and the rationale

« Highlight different topics each meeting

« Do not allow meeting to explode into “b----"
session

4/16/2009




- Train management regularly to e
policies are being applied uniforml

— Communicate to employees the healt
the company

— Do not be afraid to add/revise/delete
policies

— Work on HOW policies are communicated

Sugar Coating Policies

Language-Subtleties

How we say something is ju
important as what we say.

Managers can better communicate
an inclusive rather than exclusive
manner.

4/16/2009




Sugar Coating Policies

e Language Subleties — Inclusive

- By inclusive, you should consider this

mean the mental state of optimism; whil
exclusive is pessimism.

- You can change the way you say things so !
come out inclusive, positive. When you conve'
optimistic attitude, you gain more control over
yourself and get more from your staff and co-
workers.

Policies

Sugar Coati

e Inclusive Language can be use
the following areas routinely enco
managers:

e Evaluation
e Appreciation
e Promotion
e Prohibition
e Persuasion
e Motivation

Sugar Coating Policies
e Studies have found that “op
employees are up to fifty perce
more productive than “pessimisti

employees.

4/16/2009
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We are always evaluating and makin
Mostly, we're unknowingly making eval
exclusion. Here are some examples:

e "Not as bad as | thought."

e "l don't have a problem with that."

e "l don't see any reason why we couldn't do it."

o "It certainly wouldn't be out of the question."

Eva

EXCLUSION EXAMPLES

| can't argue with that. I'm inclined to
that.

| can't complain. | think it's okay.

I'm not ignoring that. I'm aware that's a
consideration.

If nothing gets in the way. If everything goes as
planned.

Here are some examples of inclusionary pr
advertising:

o Citicorp: "Citicorp, because America wants to succ

survive."

o MCI: "If not us, who? If not now, when?"

o Pirelli Tires: "Power is nothing without control."

o Paul Mason Wines: "We will sell no wine before its time."

o Vidal Sassoon: "If you don't look good, we don't look good."

o American Express: "Don't leave home without it."




Pro

e These ads are promoting these
an exclusionary fashion.

e Every day, you're promoting somethi
whether it be yourself, a program or an
attitude.

e The point is to be aware that we are
surrounded by various types of language.

e If you are to keep control of your own
optimism, it is best to limit negative or
exclusionary language.

o |t seems that everywhere we tu re told
not to do something. It's as if we i
again and constantly being watched
own safety.

o Whenever you see a sign posted, it alm
always tells you what you are not able to

e Suppose you were to rewrite the signs so
they gave their instructions in inclusion as
opposed to exclusion.

e What might they say?

Proh

e Instead of saying, "No Smokin
say, "Smoke Free Area."

e Instead of saying, "No Eatin%in This
IY'{OU could say, "Eating Prohibited in Thi
oom."

e Instead of saying, "No Entrance," you could
say, "Entrance Prohibited."

o Instead of "No Littering," you could say "Keep
this area clean."

4/16/2009
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or what is unacceptable in a la
of inclusion creates an entirely di
feeling, and a greater likelihood tha
would want to follow the message.

e [f you understand this categOwgg you will

be empowered because when
really understand how to position
persuasion methods in inclusion, y
have so much more horsepower wh
comes to influencing people.

Pers

In many business relationships, co- ers attempt
to persuade each other with some form Wk
you" or "why don't we."

"Why don't we get together on Monday?"
"Why don't we stop doing this?"
"Why don't | send that to you?"

"Why don't | bring the contract over?"

4/16/2009
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o If you and your co-worker are dwging where
to eat, and one of you says, "Why
to The Cheesecake Factory?"

e The other's first unconscious impulse is
begin to answer the question, "Well, ther:
three reasons why | don't want to go to the
Cheesecake Factory. One, | don't want to
drive that far; two, | don't really like the food,;
and threg, it's too expensive."

4/16/2009

somebody, "Why don't we/you?," t

frequently resists with some form of
e However, if you were to change the qu
from exclusion to inclusion, from "why do
you/we" to "How about," or "Let's," the
ambivalent person is much more likely to be'
persuaded.

e Here are some suggestions on inclu

e Instead of saying, "Why don't you call me
Monday?", say, "How about you call me on

o Instead of saying, "Why don't you get me the
report?", say, "How about getting the report?"

o Instead of saying, "Why don't you quit worrying?",
say, "What are your thoughts about the problem?"

12



Moti

o Motivation is linked to langudgg. This
makes it a very good area in

apply language skills.

e Your language can make a huge
difference when you want to impact
your own motivation as well as the
motivation of those around you.

when it comes to their motivation.

e However, it's clear that it's very diffi
to be a "going toward" person if you'r
always speaking in the language of
"don't, never, and can't."

e You might be quite pleased ee how
your and your employees’ outl
changes when you speak in inclu

e You might even slowly watch your
motivation change from a going awa
perspective to one that goes toward
your objectives.

4/16/2009
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e "Going toward” is definitely pre:
motivator.

e So to increase this likelihood, speak
of "yes, always, and can."

e Then watch the gradual transformation o
yourself and those around you from "goin:
away" to "going toward.” ‘

e Your motivation will have a healthier and
powerful feel.

e This conversion from exclusion
will require some practice.

o As with all new learning, it will seem
place and artificial at first.

e You should avoid becoming fanatical an
fearful of every word you plan to utter.

e But focus on the good stuff, the choices yo
can make in your words that will lead to
uplifting results that you desire.

ules of Discipline
To Preven

o Following the rules below shou
minimize your Company’s expos
any kind of allegations of unfair
treatment, discrimination or wrongful
demotion or termination:

4/16/2009
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e 1. FAIRNESS.
o Ask yourself the following ques’
fair to discipline this employee ba

upon the guality and quantity of the
evidence before you?

e 2. CONSISTENCY.

o In the past has your company i
the same discipline in similar situ

handbook, written policies or job des
so that employees know what is to be
expected of them. Each company must
promote the understanding of such policie
each employee.

e Examples: Excessive absenteeism.
. Insubordination.

4/16/2009
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e 4 BRUTAL HONESTY.

o During discipline it is essential
are candid and direct with the em
regarding performance and
performance appraisals. Nevertell a
employee they are being laid off when
performance is the real issue.

e 5. BE OBJECTIVE.

e To demonstrate validity and legali
actions.

e 6. VALIDATION.

e Be in a position to demonstrate
above. Imagine yourself in the wi
chair. This is what you want to port
to the judge or the jury.

4/16/2009
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Investigation — Be thorough.

Protect the integrity — Consider having two people pres

Flexibility in progressive discipline system-- Do not rely on
will’ LC 92£

Careful Balance - Patience vs. too much patience.

e Document, document, document - The final wamin
should not be the first written notice.

o Good documentation - If it's worth talking about, it's wort
putting in writing. When, where, who, what happened in t
person. Tell emplogee what empIoKee must do to improve
performance and what is wrong with current performance.
employee how long you will allow to improve (don'tputon Y
probationfor 30, 60, 90 days). Tell employee what to expect i
unable to or unwilling to improve performance appraisal vs.
progressive discipline.

o What Type of Discipline is Av
- Disciplinary action may include, but is
to, the following:
« Coach/Counseling
« Verbal warning
« Written warning
« Unpaid leave/suspension
« Probationary period
« Reassignment/demotion
« Reduction in pay/benefits
o Transfer
« Termination

4/16/2009
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— The choice of any disciplinary ac!
within the complete discretion of th
company and if done right will not alt
employee's at-will employment relation
with the company.

— An employee should be disciplined wi

« They have engaged in a violation of establis|
rules or performance standards;

« They have engaged in a series of events that cr
unproductive environment, even if one of the actiol
standing alone is not violative of work rules or
performance standards;

« They have engaged in conduct that did or could have
caused harm to themselves or others;

« Promotion of the Company's mission or goals may be
furthered by admonishing misbehavior; or

« Failure to discipline an employee may result in liability to
the company or third party.

often make discipline and termination d
based on facts and recommendations frol
subordinates. In fact, disciplinary decisions
should not be made in a vacuum. If the supe
is unfamiliar with the work history or the
employee(s) involved, a brief discussion with th
prior supervisor, HR officer, or a review of the
personnel file would be help. Ignorance of the
employee’s past may not be a defense if the
employee action is potentially unlawful.

4/16/2009
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essential that there is sufficient docume
the file to support discipline, including a
termination. Warning memorandums and n:
should be in written format and placed in the
employee’s personnel file. Never verbally cou
or discipline an employee without documenting
such discipline in the employee’s personnel file.

discipline as such notes have no value |
unless the employee is given a copy, an
placed in an employee’s personnel file. Wri
warnings should be properly filled out and shi
clearly state the offense committed by the

employee. The employee should be permitted
make any comments on the warning that they fe:
are appropriate. Any written warning shouid be
placed in the employee’s personnel file.

4/16/2009
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L At-Will Employment
A. Presumption in California (Labor Code §2922)
B. Overcoming presumption of employer’s right to terminate at will
1. Statutory limitations on the employer’s right to terminate

a. California Fair Employment and Housing Act (“FEHA") (Govt
Code §§12900-12996) prohibits covered employers from
discharging or disciplining employees because of their:

L. race

ii. religious creed

iil. color

iv. national origin

v. ancestry

Vi. physical or mental disability

vii.  medical condition

viii.  marital status

iX. sex

X. age

Xi. sexual orientation (Govt. Code §12940(a)), or

Xii.  pregnancy, childbirth, or related medical conditions (Govt.
Code §§12943, 12945)

b. “Whistleblower” statutes prohibit covered employers from
discharging or disciplining employees for reporting, among other
things:

1. Discriminatory conduct (Govt Code §12940(h))

il. Regulatory violations or illegal activity (Labor Code
§1102.5)

1ii. The employer’s submission to the government of a false or
fraudulent claim for payment or other fraudulent records
(Govt Code §12653)

iv. Unsafe working conditions (Labor Code §§6310, 6312)
\2 Industrial injuries (Labor Code §132a), and
vi. Patient abuse (Govt Code §12940(e))

c. California’s Labor Code also protects employees from discipline or
discharge because of

1. Jury duty (Labor Code §230), and
ii. Political activity (Labor Code §§1101, 1102)

20
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2. Violation of public policy

a. A “fundamental” public policy expressed in a statute or a
constitutional provision must be at stake
b. Policy must benefit public at large, rather than an individual
employee or employer
Policy must apply to the defendant employer
d. Retaliatory terminations deemed to violate public policy
1. Termination because the employee refused to violate the
law
ii. Termination because the employee was performing a
statutory obligation
1. Termination because the employee exercised a statutory
right or privilege (Note: an employer may not demote,
suspend, or discharge an employee for lawful conduct
during non-working hours away from the employer’s
premises (Labor Code §96(k).)
iv. Termination because the employee reported an alleged
violation of a statute of public importance
3. Contractual limitations
a. Express contracts to terminate only for good cause
i. “Good cause” for termination is defined as a termination for
a “fair and honest cause or reason, regulated by the good
faith” of the employer.
i, May be oral or written
b. Implied-in-fact contract not to terminate the employment
relationship except for good cause
1. The employer’s personnel policies and practices
il. The employee’s longevity of service
iii. Other communications or actions by the employer assuring
the employee of continued employment
iv. The practices of the industry in which the employee is
engaged.
c. Covenant of good faith and fair dealing
IL. Disciplinary Actions
A. Handbook references
1. Disciplinary action may include, but is not limited to, the following:
a. Verbal warning
b. Written warning
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Unpaid leave/suspension

c
d. Probationary period

€. Reassignment/demotion
f. Transfer
g. Termination
2. The choice of any disciplinary action is within the complete discretion of

the company and will not alter the employee’s at-will employment
relationship with the company

Uniformity
1. Try to be consistent
Document, document, document
1. It is absolutely essential that there is sufficient documentation in the file to
support a termination
2. Oral warnings should be memorialized
a. At the very least, document that oral warnings were given on
particular dates
3. Written warnings
a. Ask the employee to sign the warning. If the employee refuses to
sign, supervisor should sign the memo and note, “refused to sign”
and date it.
4. Catch-up memos
a. May be used to rehash the prior 6 months or more of oral warnings
that were never documented
5. Supervisor/co-worker memos
a. Have supervisors memorialize the problems with a particular
employee.
b. Co-worker memos and testimony are often effective at trial to

counter an employee’s claim of discrimination.
Leaves of absence and disciplinary action

1. Employers may discipline despite an employee threatening or actually
being on a leave of absence

2. Workers’ compensation claims are often filed immediately prior to or after
disciplinary action is implemented

a. Send the employee who is out on leave a letter indicating that
disciplinary action was contemplated and that the issues will be
dealt with when the employee returns from the leave

22
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E. Demotion
1. Usually an effective alternative to termination ‘
2. An offer of a lesser position may make the company look more
compassionate
3. Employee may reject offer and resign
4. May include a pay cut
F. Probation
1. Prepare a 5-step memo
a Identify specific incident or situation
b. Identify the corrective steps required
C. Suggest methods for achieving these goals
d. Specify the time frame for improvement
- Include language that you need to see immediate and sustained
improvement during the probationary period, or it will end early
and termination will occur
e. Specify possible result
- Termination if no sufficient improvement
- Extension of probation
- Off probation
2. Include language at the end of the memo noting that “putting an employee
on probation (or any other disciplinary action) does not change the at-will
employment relationship between an employee and the company.”
Termination
A. If it’s a termination, don’t call it a “layoff,” especially if only one employee is
affected
B. Severance Agreements
1. In exchange for a release of all potential claims
C. Checklist of items to consider

NSk -

Have all company procedures been followed?
Wages owed? (Same day vs. 72 hours)

Paid time off, vacation or sick leave

Written employment contract

Advances, loans, negative vacation bank
Stock options

Pension plan or “golden parachute”

23



LANDEGGER | BARON | LAVENANT

A

LAW

8.
9.

10.

11.
12.
13.
14.
15.
16.

CORPORATION

Is the employee also an officer or director?

Unpaid expenses, commissions, bonuses or other perks?

Deductions from final check

a.
b.
c.
d.

Loans

Advances

Overpayment

Unreturned equipment

Discrimination, disability or whistle-blower issues

Workers’ compensation

Severance package & release

Consistent with prior reviews? Is review now due?

Sufficient documentation?

Confidentiality or non-compete agreement?

a.

Does employee have proprietary information regarding the
company?

In California, covenants not to compete are generally prohibited

Alternatives:

1.

ii.

iil.

iv.

Choice-of-law provisions

Negative covenants

(2)

(b)

Employee may be prohibited by contract from
working for anyone other than his former employer

Employee’s services must have a “special, unique,
unusual, extraordinary, or intellectual character”
giving them “peculiar value.” (Civil Code §3423(e))

Financial disincentives

Non-solicitation covenants

(2)

(b)

An employee non-solicitation covenant prohibits a
former employee from soliciting his former co-
workers from leaving their jobs to work for his or
her new employer.

A customer non-solicitation covenant prohibits a
former employee from soliciting his former
employer’s customers for their business.

24
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V. Confidentiality agreements
(a) A former employee may not disclose or use his
employer’s (past or present) trade secrets. (The
Uniform Trade Secrets Act, Civil Code
§§3426-3426.11)
17.  Company property retrieval (e.g. company car, computer, etc.)
18.  Damage control with customers/vendors
19.  Security issues
a. Retrieval of personal belongings
b. Change locks, passwords, etc. and prevent access to modem
c. Computer files
d. Security guard
D. Exit interviews
1. Timing
2. Two people present (15 - 20 min.)
3. Document the meeting
4, Present basic reasons for termination and any supporting documents
5. Determine if new job accepted and reasons for departure (if voluntary
termination)
6. Sign confidentiality acknowledgment
7. Final pay and benefits
8. Notifications
9. Escort to office
10.  Return of company equipment including files
11.  Personal items
12.  Escort off premises
13.  Hope for the best!
E. Post-termination issues
1. References
2. Employee return to site to visit friends, etc.
3. Retention of records
4. Eligibility for rehire
S. Compliance with terms of severance agreement
6.

Post-termination benefit administration (COBRA, retirement benefits,
etc.) :
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Iv. Lavoffs/Reductions in Force
A. Planning a Reduction in Force (“RIF”)

1. Do not substitute a “layoff” for a termination for cause
a. If it’s a job elimination and performance issue, reference both in
any relevant documents
2. Consider alternatives to layoff and termination in exchange for a release of
all claims
a. Early retirement plans
b. Severance plans
c. Enhanced benefit plans
3. There is no prohibition against offering a more favorable severance plan to
employees who sign releases or waivers of claims
4. Establish neutral criteria for termination
a Merit
b. Versatility
c. Seniority
d. Salary
e. Prohibited criteria
i. Age
ii. Sex, race, color, religion, or national origin
iil. Pregnancy '
iv. Marital status
v. Sexual orientation
vi. A pension about to vest

vii. Disability
viii. Medical condition

iX. Injury in the course of employment or filing a claim for
workers’ compensation

X. The employee’s exercise of a protected right, such as filing
a discrimination claim or unfair labor practice charge, or
reporting a suspected violation of the law.

B. Worker Adjustment and Retraining Notification Act (“WARN") (29 USC §§2101
-2109)

1. Background

a. Enacted in 1988 in response to the great number of plant closures
and mass layoffs through the 1980s
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b.

Provides employees, their families and communities to prepare for
the plant closure of mass layoff by requiring the employer to
provide advance notice of the decision

California’s WARN statute is analogous to the federal WARN

1. California WARN defines a mass layoff as a layoff of 50 or
more employees during a 30-day period, regardless of
whether the layoff involves 33% of active employees

2. Who is covered?

a.

Does not apply to federal, state or local governments and federally
recognized Indian tribal governments

Employers that employ 100 or more employees (excluding part-
time employees unless they work an aggregate of 4000 or more
hours per week)

3. Triggering events

a.

4. Notice

a.

Plant closure

1. The permanent or temporary shutdown of a single site of
employment that affects 50 or more employees

Mass layoff
1. Federal definition

(a) A reduction in force that results in an employment
loss at the single site of employment during any 30-
day period, for (1) at least 33% of the employees
and at least 50 employees; or (2) at least 500
employees.

ii. California definition

(a) A layoff during any 30-day period of 50 or more
employees at a covered establishment (no 33%
layoff threshold)

Required recipients

1. Affected employees

il. Employment Development Department
iii. Local Workforce Investment Board

iv. Chief elected official of each city and county government
within which the termination, relocation or mass layoff
occurs
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b.

Contents
i. The name and address of the employment site
ii. A statement of whether the plant closing or mass layoff is

permanent or temporary

iii. The expected date or a 14-day period in which the
terminations or layoffs are expected to occur

iv. An indication of whether bumping rights exist

v. The names and job titles of employees who will be
affected, and

Vi, The name and telephone number of a company official to
contact for further information

Timing

i At least 60 calendar days in advance of the first individual
termination that is part of the plant closing or mass layoff

Service

i Any reasonable means of delivery (e.g. first class mail,

personal delivery, insertion into employee pay envelopes)

5. Liability for violations
WARN provides stiff penalties for noncompliance
Employer may be forced to pay wages and benefits to each
aggrieved employee for each day of violation, up to a maximum of
60 work days.

c. Failure to provide notice to the local unit of government subjects
the employer to a civil penalty of up to $500 per day

d. Attorneys’ fees

C. Continuing health insurance benefits
1. The Consolidated Omnibus Budget Reconciliation Act of 1985

(“COBRA")

a. Employers employing 20 or more employees must offer an
election of continuing health care coverage to qualified
beneficiaries when there is a “qualifying event”

2. Cal-COBRA

a. Provides up to 36 months of COBRA coverage after the exhaustion
of the 18-month coverage period provided under federal law

b. For employers not subject to federal COBRA, Cal-COBRA

provides a 36-month coverage period for qualified beneficiaries,
including the employee.
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National Labor Relations Act (“NLRA”) compliance

1. Special issues arise when the workforce involved in a plant closing, plant
relocation or RIF is unionized

2. Employer may have statutory duty to bargain with the union over its
decision or the effects of its decision and whether it must satisfy any other
obligations under its collective bargaining agreement

Bankruptcy issues

1. RIF often the result of financial difficulties

2. Consult a specialist in bankruptcy law
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RULES OF EMPLOYEE COUNSELING

FAIRNESS. Ask yourself the following question: Is it fair to discipline, counsel, or
constructively evaluate this employee based upon the quality and quantity of the facts

before you?

CONSISTENCY. In the past has the Company imposed the same discipline or

performance rating in similar situations?

UNIFORMITY. The Company has an employee handbook, so employees know what is
to be expected of them and what the Company provides for them for benefits. Asa

supervisor you must promote the understanding of such policies to each employee.

Examples:  Excessive absenteeism.

Insubordination.

HONESTY. During employee counseling it is essential that you are candid and direct
with the employee regarding their attitude and performance. In a termination situation,

never tell any employee they are being laid off when performance is the real issue.
BE OBJECTIVE. To demonstrate validity and legality of actions.
FOLLOW RULES 1, 2, 3, 4 and 5. Be in a position to demonstrate all of the above.

Imagine yourself in the witness chair. In a discrimination or wrongful termination claim,

this is what you want to portray to the judge or the jury.
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EMPLOYEE PERFORMANCE APPRAISAL

Employee Name: Job Title:
Department: Yrs/Mos in Job Classification:
Hire Date: Supervisor’s Name:

Length of Time Supervising Employee:

Date of Last Appraisal:

Dates Covered by this Appraisal:

DEFINITION OF RATINGS

Indicate a numerical rating for each performance standard listed below according to the
following:

STANDARD | NUMERICAL | DEFINITION
RATING

Outstanding 5 This level of performance over a sustained period of time
approaches the best that the employer can possibly expect of
an employee in a given position. The employee at this level
should have mastered every essential element of the assigned
position and should be performing at a leave well beyond
what would normally be expected of the great majority of
employees with similar duties.

Exceeds 4 An employee at this level should be meeting all of the
Requirements position requirements in a manner indicating full
understanding of all the required functions. The results
achieved by the employee are consistently better than those
that would be expected of most of the employees with similar
duties performing to job standards.

Satisfactory 3 At this level, an employee is consistently performing at a
standard or average performance level.

Needs 2 A provisional level for inexperienced newcomers or others
Improvement whose performance is below the acceptable level. Some
elements of the position may still require considerable
supervision and instruction before performance satisfactorily
meets position requirements.

Unsatisfactory | 1 An employee at this level consistently performs below an
acceptable level and should be placed on probation and is not
eligible for a wage increase. A specific improvement period
should be established for the employee to improve his or her
performance to the job standard. In the case where
improvement is not made, termination of employee should
result.

5-Outstanding; 4-Exceeds Requirements; 3-Satisfactory; 2-Needs Improvement; 1-Unsatisfactory



When determining which rating is appropriate, consider the criteria listed under each standard.
Comments and examples should be provided to support ratings and are required when a ranking
of 1,2, 4 or 5 is given.

STANDARD RATING

JOB KNOWLEDGE: Consider the extent to which the employee understands and
applies the knowledge required to fulfill the duties and responsibilities of the
position.

Comments:

QUALITY OF WORK: Consider the accuracy, thoroughness, neatness, and
related characteristics to work produced or accomplished (disregard volume of
work).

Comments:

COMMUNICATION: Consider the ability of the employee to transmit knowledge
and ideas orally and/or in writing with effectiveness and clarity, relative to the
requirements of the job.

Comments:

QUALITY OF WORK: Consider the extent to which the employee consistently
maintains the volume of work in relation to the volume required for proficient job
performance.

Comments:

ATTENDANCE: Consider employee’s prompt arrival to work, number of days
absent (not including FMLA leave), time spent away from job duties during the
day, and time left early.

Comments:

SAFETY/GOOD HOUSEKEEPING: Consider the extent to which the employee
observes and practices the safe use of equipment, wearing of safety apparel, and
good housekeeping measures.

Comments:

5-Outstanding; 4-Exceeds Requirements; 3-Satisfactory; 2-Needs Improvement; 1-Unsatisfactory



STANDARD

RATING

LEVEL OF REQUIRED SUPERVISION: Consider how much time and effort is
required to direct and manage the employee.

Comments:

PLANNING: Consider the extent to which the supervisor takes responsibility for
prudent cost control, methods development, and controlling.

Comments:

LEADERSHIP: Consider the extent to which others naturally follow the
supervisor’s example of direction. How well does the supervisor obtain good
results from others?

Comments:

SUMMARY OF RATINGS

Job Knowledge Quality of Work Communication
Quantity of Work Attendance Safety/Housekeeping
Level of Supervision Planning Leadership

AVERAGE OVERALL RATING

Overall assessment of employee:

TO BE ASKED DURING EVALUATION

Is the employee suffering from any work related injury that has not been reported?

Does the employee have any complaints about harassment, wages or violations of the law?

5-Outstanding; 4-Exceeds Requirements; 3-Satisfactory; 2-Needs Improvement; 1-Unsatisfactory



Employee comments (Attach Additional Pages As Necessary):

Goals for the next 12 months and timetable for meeting goals:

EMPLOYEE ACKNOWLEDGMENT
I have read and discussed this completed appraisal with a supervisor, and I have received a copy.
I understand that my signature indicates that I have been personally apprised of my performance.
It does not, however, indicate my agreement with the appraisal. I understand that a positive
performance evaluation or a raise in pay does not alter the at-will nature of the employment
relationship, which can only be modified by a written agreement signed by the President of the

Ranch Foundation.

Signature of Employee: Date:

Signature of Supervisor: Date:

Recommended Salary Increase (if any):

Reviewed as to form and content
by President of the Board of Directors:

5-Outstanding; 4-Exceeds Requirements; 3-Satisfactory; 2-Needs Improvement; 1-Unsétisfactory

34



EMPLOYEE ACTION NOTICE

Employee: Date of the Violation:
Counseled By:

Name: | Position:

Name: Position:

Name: Position:

Type of Counseling (indicate whether this is the first, second, final, etc.):
[ ]  Verbal Warning [ 1 Written Warning
[ 1  Suspension Pending [ 1 Disciplinary Suspension
[ ] Final Warﬁing

It is necessary to warn you of the following:
(check and give details under explanation)

[ 1 Absence [ ] Using abusive or vulgar language

[ ] Tardiness [ 1 Dishonesty

[ ] Failuretocalin [ 1 Dissension with co-workers

[ ] Horseplay [ ] Leaving work without permission

[ 1 Smoking in Unauthorized Areas [ ] Failure to meet job requirements

[ ] Insubordination [ 1 Willfully performing poor work

[ 1 Failure to follow instructions [ 1 Unauthorized use/abuse of
equipment/ materials

[ ] Falsification of records

[ 1 Specifically describe the reason for counseling:
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Since this conduct is not conducive to good business operations, a further occurrence cannot be
tolerated and will lead to termination. This warning affords you the opportunity to correct the situation.

Dated: By:

Signature of Supervisor

I have read the above warning and acknowledge receipt of a copy of it. I am aware that I have the
opportunity to write a response.

Employee comments:

Dated: By:

Signature of Employee
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Notice to Employee as to Change in Relationship
(Company Name Here)

Name:

Social Security #:

Position and/or Department:

Your employment status has changed for the reason checked below:

i Voluntary quit effective _ /_/
(date)

m Layoff effective _ / /
(date)

o Leave of absence effective _/ / , with areturn to work dateof _ /_ /
(date)

i Discharge effective:
(date)

i Refusal to accept available work effective _ / /
(date)

i Change in status from employee to independent contractor, effective _ /_ /

(date)

Specific Reasons for Discharge:

Comments:

Supervisor's Signature

..............................................................................................................

Notice Acknowledgment

I received a copy of this noticeon _ //

-------

T 7 T(date)  (Signed)
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Notice to Employee as to Change in Relationship
(Company Name Here)

EXIT INTERVIEW CHECKLIST

Name: Date of Separation:

[ ] Review of Employee's entire personnel file regarding work history (proper)
documentation regarding progressive discipline.

[ ] Termination/Separation Report Completed.

[ ] Report signed by Employee.

[ ] COBRA information provided.

[ ] Return of Company property (keys, parking card, files, etc.).

[ 1] Exit Interview scheduled or conducted.

[ ] Memorandum to payroll.

[ ] Final paycheck (accrued earning, accrued and pro-rated vacation benefits, etc.).
DATED: By:

Employee’s Signature

DATED: By:

Signature of Company Representative
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